COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 51/CR/Aug10

In the matter between:

The Competition Commission Applicant
and

National Scrap Metals (Cape Town) (Pty) Ltd Respondent
Panel : N Manocim (Presiding Member), Y Carrim (Tribunal

Member), and M Madlanga (Tribunal Member)

Heard on : 01 December 2010
Decided on 01 December 2010
Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”.
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N Mafioim

Concurring: Y Carrim and M Madlanga




1N THE COMPETITION TRIBUNAL OF BCUTH AFRICA

CT Gage NorSUCRAUgT0
CC Case Not 2006Aug2447
I thie matier between:
THE COMPETITION COMIMISSION Applicant
and
NATIONAL SCRAP METAL (GAPE TOWN) (FTY) LTD Respondent

SETTLEMENT AGREEMENT BETWEEN THE CORPETITION SOMBMISSION
AND NATIONAL SEHAP METAL (CAPE TOWNY (PTY) LTD IN RESPECT aF
CONTRAVENTION OF SECTION A{1)(8) (ij OF THE COMPETITION ACT, NO.
50 OF 1968, AS AMENDED

THe Coinpetition Gammission -of Seisth Afnca and National Scrap Motal {Cape
Towi) (Pfay) Lid herehy agres that. gpplication bs made to e Competition Tribunal
far the confirrhation of this settlerdent agresinert as an trdetr of the Tribunat in
terms of section’ 58(1) (8) {iil) redt with section 569(1) {a) of the Competitiort Act,
No. B9 of 1988, a8 gmgndad, on the tévrns set out halow.

1. Definilions

For the girposes of this settiement agreameht; the following dafinfiions shall

dpply: /\
oy,
#* %%
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"the Acl” neans e Gompelition Act, No. 89 of 1098, as amended;

“Cisco” refers to. Cape Town lron and Stoel Works .(Phy) Limited; a
company duly Incorporated and registered in terms of the company
laws of the Republic of South Africa, with its principal plape of
Businass at Fabriek Straet, Kullsrivier, Cape Town. Clgco is involved
in the business of producing steel ‘producis from processed farrous
sordp which it requires as a raw material;

“Oisco supply agivement” referg to the supply agraement entered
into betwisen Cisco and MSM on 16 September 1989, and any
asmendrmints thereto, which récords therein that It terminates on- 31
October 2010;

“Gommission” mesns the Competition Commissior of South Africa, &
statuiory Bedy #stablished i terms of section 19 of the Act; with its

| principal place of busingss at 1 Floor, Mulayo Building, (Bloek C), the

4t Campus, 77 Mamtﬂss-ﬁtreet. Surinyside, Pretatia, Gauteng,

"Commisdiones® means the Commissioner of fhe Competition
Corimissian, appointed in terms of sectiofi 22 of the' Act

“Complaint® meens  the forrial complaint initisfed by the
Commistionar of tha Comimigsion intenms of sacfian 488 of the Act
under case nuiber 2008Aug2447 (ds exended by the GCommission
o @ July 2007 and dny other complaints of prahibited condeict
arising frofit the Gonduct described in ihis selilement agieement;

"Complaint eferral™ madps the Comimission’s refarral o the
Gompetition Tribunat under case pumber STCRIAUgT0.

"Hesignated area” muans the Wastern Cage, Noithem Cape and

Namibi
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“OTT means the Dipariment of Trade and Indusiry;

*rarraus metal” refers o rstals that includs ifon and all ron
decivatives;

"Fafrolis scfap hetal” refard to fafrous strap metal used a5 an Irput
in'the manufaciure of stéel and ateel products,

“Cine Trading” refers o Fine Trading CC;
YO Rall" refersto LG Rall Serdp Dealers GC;

“Mational Metal Cape Town" refers fo National Metal Cape Towr
(Py) bid]

"Nop-ferfous metal” refers fo metals or alloys that dre free of irofy,

NSM" refers fo Natiohal Sorap Metal (Cape Town) (Pty) Lid, &

company duly ihccrp‘ofated' anhd ragistefad in tarms of tha company
s of St Africa, wilth s principal place of busifiess at Fabriek
Stieet, Kullsrivier, Capy Town. NSM is a odmpary with fimited
libifity, In which Reclam has & 42.86% shareholding, NSM is
engaged in e busiiess of eollection and sugply of “férré;vus gorag
matal fo custemers; o

“Barties fo the agreément” means.the Gommission.and NSM;

“Haclant refers to The New Reskmation Group (Ply) Limited: =2
campany duly ingorporated arid wegisterad in terms of the comnpany
fawe of the Republic of South Affics, with its principal place of
nusiness 4t 763 Oxford Roazd, Move, Johannasburg, Reclam is
enhgened ir the business of colieciing, processing and seting of
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farrous and non-ferrous scrap metal;
“Respendent’ refirs to Natonsl Scrap Matal (Cape Towr) (Pty) Lid;

S AMT refers to SA Motal & Machlnery Company {Fty) Lid; a
company duly registered in terms of the company laws of the
Republic of South Afilca with s priricipal place of business at 14
Chrigtian Avenus, Epping 2, Cdps Town. SAM is irvolved in the
biisiness of collecting, processing and gelling ferroue arid non-feitous
scrap mhetal (Sther Hian that required for it own sielting purposes),
for the sale o losal custorngrs and expoit Markets;

“SAM agréement’ refers ti fhe ggreement entéred o between
NSR, BAM, Reclam and Cisco o 2 Oclober 2002, and any
amendments {hereto

"Sorap” refers o férroqs.'andfar rion-ferrous serap metal;

“Settlerent. agreement’ insans this agrepmant duly signed and
concluded batwaer the partiss t6 the agreement;

“Sharéholders agresrnent’ tefers (o the cale of business and
sharshalders sgréeivent dated 1 July 1869 in terms of whith
Retlam's Cape busirisss- &nd National Metal Gape Town's business
wets sold to NEM as going conesms, and any amandmeants tharato!

sshredded fafrous scrap” means ferrous scrap metal that has baen
processed through a shredder; 7

*Supplisis” mesns suppliers of scrap metal to congurriers of scrap

. metal such as mills and foundries:

p
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“Tibunal® mesns fhe Cotrpetitionr Tribunal of South Africa, &
statutory body sstablighdd in térms of section 26 of the Act, with its
principal place of business at 4 Floor, Mulayo building (Block ©), the
dti Campus, 77 Meintjies Stréet, Suiinyside, Pretoria, Gauleng,

Universal” refers fo Universal Recyeling Company {Pty) Limited, a
acxm'pahy éuly re‘gisia"r&d in terms of “the »d:srhp‘afny laws of the
Bempas Ragad, Bn‘nkeld Weit, Juhannesburg Usiiversal is involved in
the business of processing, trading and transperiation of ferrous and

rion-ferrals serap metal,

Thé Gommisgion's lnvestigation

Diiring August:2008 the Gommissioner biitiated & complaint, against
a rumber of sorap processors arid merchants, including Raclam,
SAM, NSM and Cieoy, urider Case No 2006Aug2447, In respect of
wieged prohibited praciices It dontravention of séctions 4 and & of
ihe Act.

The initigtion was based on allegations fat cortan arrangements
subimitted o the Commission ot 31 Oetober 2005 in respect of &
ignge merger fling in which Redlam proposed fo atquire the
tusinesses of SAM and its associated company Waste Control (Fly)
L, corstifuted price fodng, market allocation and exclusive. dealing
i confravention of sections 4(1XbY(i} and (il) and §(1) of the Act
respactively, in relation 1o forrous and non-ferreus serap metal.

Extansion of the Frsf complairit

Dufing tha ceurse of the investigation, the Commissionar, actiag i
temma ol section 48A of the At issued surmenons agsinet Reclam. O

/a*‘"(
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fhe basis of the inforrration submitted by Reclam fo the Cornission,
the Corturifssion expanded the scope of the.in vaetigatcn under Case
No 2008Augi447 to include collusive tendering in confravention of
section 4(1 b)) against Reclam, NSM, SAM, LG Rall, Universal
and Fine Trading.

On 20 July 2007 the Commission obtained search warfants and
conducted weamh and selzures at the piémises of Redlam in
Johannesburg, Port Efizabeth ang Durban. Scon fheresfler, the
Commission received information that varicus parties (riot incliding
NSM) were engaged In price fixing and collugive tendering in respéct
of vatious fypes of non-ferrous serap: metal, On 8 Avgust 2007 the
Gomirnission iniliated another complaint {under case number
2007AUG3121) sqainst these parties,

On 22 Octoher 2007 Reclam approached the Commisglon with a
view of sotfiing the above matiers and subsaquently concluded a
seitlement agreement with the Commiission an 4 Aptl 2008 which
was corifiried by the Tribunakon 7 May 2008,

As part of the Commission's Invesfigation, the Commission
coneidered the provisions of the shareholders agreement, the SAM
agresmenitand the Cisco supply agrsemenit.

Thy Commisaion's fiadings

The Sommission's investigation established the following:

Rattam, 5AM and NSkt are In a herizontsl ralatiohehip for
purposes of section 4(1)(b) of the Act.

O 2 Oclober 2000, SAM, NSV, Reciam and Giseo entered
i tha SAM sgreement which alfocsfed teritories in

o

v
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sontiaventicn of sectiofn A(1)(b)) in that:

SAM agred to exclusively supply afl fis shradded
ferrous. scrap sourcad within the designated area (other
than that required for fts own mielting activities) to NSM
for onward supply to Gisco or {0 SAM's smetter thus
preventing SAM from supplying otbet customers within
drid outslde the designated ares;

NSM agreed to obtaly processed sorap from SAM or
any other supplier in order to mest ifs cantraclual
obligations to Cisco. NSM was not permifted to
pirchade unprocessed ferrous screp arising in the
desigriated area othet than flom SAM and NSM was
not. permitted to purchase non-farrous scrap from any
suppliers.

The relevant provisions of the SAM agreement provide as
follows in this regard:

RECIPROCAL UNDERTAKINGS TO SUPPLY AND
PURCHASE

41, SAM airaés fo supply exclirgivaly to RSM all—

4.4.1. s shredded ferrous sciap (other than such shiedded
ferrous scrap. Which it requires for its owff meliing dctiviias
which stiall not exceed 8000 MT per monifj, and NSM agiess
to purchase af such shieddeti ferrous scrap from SAM.
Nofwithstending the gforegolg SAM 8higl not be entifled fo
bulld.a stack bile of shrédded famous scrap but only: to retain
sueh quantities (nof excasding 6000 MT pef tonth) as SAM
getually requires for its own msfting autivities in that nioath. ..,

-
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4.9 NSM will, with effect from fhe commencement date, subject
fo 4.9, only purthase procassed ferous. Scrap arisinig withii
the disignated siea from SAM ahd/lor any offter suppliars
which cen freat the raquirerients set dut in 2.7 and the grade
specifications set out in 1.2.2.45 (and i partfcular which can
supply shedded scrap In gombination. wilh other grades). in
addition, NSM will nof purchase inprocessed ferfous scrap
afislng in the dasignatedd ared otber than from SAM as
meritionad in 4.1.8. i addition, NSMF will nol purohase ron-
 fairous sorap from @ry suppliers.

4.3 It js a material tornt of this agreement that NSM regeivas
from SAM sufficlent quantifies of ferrous serap per day as are
requiret! by NS to fulfil ks obligations to' Cige and Ggarings.

44 SAM will subject to 41, supply all ferrcus scrap it
gurchases in the Westarn Caps, the Northem Caps arsf
Naimibia {collectively refemed fo &5 ‘the designated arsa’} fo
NSM, on an exdlusive bdsis, in & fonn processed -according fo
the specified grades.”

Adrissldn of Liablitty
NSM admits that the clatses of the SAM agreement ldentifled in
parsgraph 3 aboyeamount to & cotifravention of waction 4{Tib}T) of
fhe Act.

Futiire CGonduot

H8M confirme that

Afi amending sgresment wes concluded betwaen the:parties
to the-sharsholdars agrsement on 14 April 2008, in terms of
which the restrainta and éxclusivity provisions. were. deleted

g
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from the sgregmant.

On or about 20 June 2008, NSM, Reclarn and SAM agresd fo
the cancellation with imrediate éffect of the SAM agresinert,
which formally. expired on 30 Septémber 2005, and any
agreements or arrangements hat may heve existed betwean
the parties subsequent thersto.

On 3 July 2008, NSM waived gny exclusivity provisiens in its
favour coniined v the Clece eupply agréement and
requested that .Gisco-‘ walve the exclusivily provigions in.
Ciaco's favour. NSM has not been .able fo procuré CiscD's
slansture to & new-and rotrexclusive supply agiesment but
records that the. supply of ferrous scran. metal to Gisco {prces
and volume) is negotiated and sgréed on & wionthly basts.

NSM fuither undertakes:

to refain from engaging in conduct'of thé kind téfarred W In
paragraph 3 abové 1o the exdent thaf it givas rise to &
contravention of sedtich 4(1)(b)(il) of the Act,

ta develop dnd Imiplsment & compliance programing, with

corporets govemahes; designed fo ensufe that all ernployees
are aware of tHe provisians of the Act &nid 4o not cuntravens
fHern and subrit a copy of the sgld complianta programme to
the. Cormmissibr within 80 days of tha date of confinmation of
this Agréenient as an order of the Tribunal.

t6 co-operale with the Cormmission. it fie progecufians of
parties to the agraémeénts and arfdngementy (neluding but not
lifrited & giving evideras at the raquest of s Commission]
which ars the sitbjact of tHe Cormnigsion’s findings hersin,

-
74
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Adminlstratlve Panalty

in terme of saction 58{1)(8){f), and 58(2) and (3) of the Act, NSM
agrees to pay an sdministrative penalty, in the amount of
R17 730 973.60, [seventden millon ssven hundred and thirfy
thousand and nine hundred and seventy three rends and sixty cents)
beirig 5% of NSM's total fumover for tHe year ended 30 June 2006.

The' penslty will bs pald by NSM to the Commission within 6 moriths
of the Tribunal,

The relevant banking details: for the Commission whera the amount
has fobe paid are:

Name: The Competiion Commission Fee Account
Bank: Akgs Bank, Pretoria

Accourik Number: 4050778876

Branch Coda: 343 3458

Thé penalty will be paid over by the Commission fo the National
Revenue Funid, refetred to in dection 58(4) of the-Act.

Full gnd Final Sattlemsnt

This settlerment dgreemant upon eonfimation by the Tribunal is &nterdd infd
i full dnd final setifermeht of the Commission’s cdrplaint under case
numiber 2008Aug2447 and complaint referral under ciSe number
5U/BR/AUGT0 Bnd coneludes alt proceedings hetwsan the Commigsion: arid
NSH relatiiy to' sny allagéd contraventions 4f the Actthat dre ths subject of
tha Carnmildsion’s camplaint and comiplaint referrat,
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Dated and signed at on e -2 i day of d¢ Mf’ 2010

Chzlrman
National Serap Metal (Cape Town) (Pty) Lid

Baited and signed of Pretoria ' arithe 12 dayef Mza‘ie

W et

Wir Shan Hamburity
Cormmilsslpigr: Competitien Commiasion
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Tebogo Mputle

From: Tebogo Mputle

Sent: Wednesday, December 01, 2010 2:15 PM

To: Claire Reidy; 'd.lotter@bowman.co.za'; 'i.dhladhla@bowman.co.za'; Jabulani Ngobeni
Ce: Lerato Motaung; Thandi T. Lamprecht; Andrew Masilo; Peter Slack; Justin Balkin;

Universal Recycling Company (Pty) Ltd (jkatz@ens.co.za), Japie Jnr; Anthony Norton,

anton@nortonsinc.com; Abbedac (sarel@rouxlaw.co.za); Lindy Holtzhausen; Ben Jacobs j.g
Iron and Steel (Pty) Ltd (anikani@fluxmans.com); Paul Coetser, TANYA HASKINS; LARA !
GRANVILLE; Lulama Mtanga; lona Dhladhla; Rudolph Labuschagne :

Subject: CC v Universal;Amalgamated and Abbedac - 51/CR/Aug10
Attachments: 20101201140438134. pdf
Dear Sirs

Please find attached order in the above matter.
Kindly confirm receipt.

Regards

Tebogo Mputle

Registry Administrator
competition tribunal south africa
Tel No: +27 (12) 394 3354

Fax No: +27 (12) 394 4354
Mobile: +27 (82) 557 6897

Email: tebogom@comptrib.co.za
Website: www.comptrib.ce.za

The informaticn contained in this message (and any attachments) relates to the official
business of the Competition Tribunal, is confidential in nature and may not be reproduced,
copied, disclosed or distributed. The information may be legally privileged. The
Competition Tribunal does not own and endorse any other content. Views and opinions are
those of the sender unless clearly stated as being that of the Competition Tribunal. The
Competition Tribunal therefore does not accept liability for any claims, loss or damages
of whatsoever nature, arising as a result of the reliance on such information by anyone.
This e-mail is intended solely for the use of the recipient(s) to whom it is addressed and
others authorized to receive it. If you are not the intended recipient(s) you are hereby
notified that any disclosure, copying, distribution or taking action in reliance of the
contents of this information is strictly prohibited and may be unlawful.

E-mail transmission cannot be guaranteed to be secure or error-free as information could
be intercepted, corrupted, lost, destroyed, arrive late, incomplete and/or contain
viruses. The sender therefore does not accept liability for any errors or omissions in the
contents of this message, which arise as a result of e-mail transmission. If verification
is required please request a hard-copy version.

The Competition Tribunal is not liable for any delay in the transmission of this e-mail.

Tracking:



