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Order

 

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A’.

 

Presiding Member
A Wessels

Concurring: M Mokuena and T Madima
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CONSENT AGREEMENTBETWEENTHE COMPETITION COMMISSION, AIKFRANCE AND

KLM IM REGARD TO THE ALLEGED:CONTRAVENTION OF SECTION 4(1}ibyiy OFTHE

COMPETITION.ACT, NG. 88OF 1896 (AS AMENDED!

 

The Commission, Air France anc KLi# hereby agrée that aplication be madé-to ihe Tribunatfor
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corifirmation of this Selfemnent Agresnveaf as. en. order of the Tribunal in tarms of secilor

581}(b) of the Competition Act, on the tarms set out more fullybelow:

te Definitions

Forthe purposes ofthis SettlementAgreementthe following definitions shall apply:

4 "“APHLUF means Air Franes.KLM, aFrench société snonyme- duly registered

and incorporated undérthe laws ofFrancié, with its principal piace of business at’

Parts-Charles Be Gaulle Ainiort Treniblay-on-Praias, France, AR RLM is thy

holding:company of.Air Frange’and KLidy

42. ‘Mle France’ means Société Air Frarics, 4 Frefich société adonyme. duly

registered and incerpotated under the lawsof Frante with ts ptiidigal place off

busiiass ai: Parié-Charles De Gaalle Aiport, Trembiay-en-France,France. Air

France is awhollyowned sulisidiary ofAFKLAE :

 

 

& Gaido” means tid uniidérporeted. division within. Air France,

iisoparaligne iri the iriternatlonal ait catgo-set
1.35     

1.4. "Gatmmission! means the Competition Commission of SoultAfficd, a statutory

body established inf tenis of section, 19 of the CotipeliiionAckwith ite brincibal

place of businéss atftFloor, Mulayo Building (Block C), the difCampus; 77

Metnifies Street, Surinyside, Pretoria, Gauteng;

4.5. “Commissioner” means fhe Comifiésioner of the Cofnmission, appdinted ih

termsofSestion22of the CoipetitionAct: i

4.6 “CompetitionAc# means-the Compatition Act, No 88 of 1888 {as amended}:

  

1.7. “Oompiaint’ means the complalfit’ against the Réspontlents initialed by the

Soittilsbioneront 27Merely 2008, intérins of section498of the CompetitionAct;
under case number 2008KMarz245;

 

18 “Compiaint Referral ieansthe Conmmixsion‘s referral of the Comptailit & he

THbural on 7 July 2048, ander case number 4270R/dultGg,

4& "Dayemeanscalendar daysi

 



443.

41.44.

4.46:

447

4.48.

“KLARmeans. KLM NY, a companyduly registered and ihoorporafed under the

laws of the Netherlands, with its principal place of business ‘at Schipol Airport in

Amsterdan. KLid is 4 wholly owned sbbsidiaty ofits holdirig company AF-KLM:

“Lu. Carge” means the, unincorporated division within KLM, responsible for fis

operationsInttieiniémationdlair cargo seclos

“Lafifidnes’ Means Lulthansa Carga AG, a cdiripany duly registered and

incorporated underthe laws of Germany, wilhis ‘principal plate. of business at

Frankfurt Airport, frankhet, Getmany, Lufthense's a wholly ownedsubsidiary of

Devische Lufthansa AG:

“parties”inns, collectively, the Commission, Ait Franceariel KEME

“Periad? forthe purposes of the Soul African Proceedings only, means the

péridd fidin February. 2008 te ‘Novembér 2005;

“Prohibited Praoficés” wean thé pradiiées prohibited by sectioa ACYDNTof the

Competition Aci.as described in paragraplt 3.4 of this SeftlementAgreament;

“the, South Afvican Proceedings” meace ths comipefition law. proceedings fh-

South Attic’, inflated uridér and.in teri ofthe Competition Agt.in relation to the

Complaint andthe Complaint Referral:

"Séitlemant Agreémen? mednsthi¢ agréement, duly: signed and cohdlided

belweun the Parties: ‘

“Ragpondents* means, collectively; Britlatr Aiwways ple, South African Airways.

(Proprietary) Lintited, Air France Cargo, KL Cargo, Alitalia Cargo, Cargalirx

nal Siz. Singapore Aiviinds; Mariingir Caige and: Lufthansa, beingthe

Firstio Eighth Respondents a8 citedin the Complaint Referral: ant
  

“Tipunel means the Compelilion Tribunal of Scully Altice; a statutory body

established in tenths of secfion 26 of the Gompettiiin Act, withiis prit  
of busiriess at Grd Flodr, Mulayost

Sweet, Sunnyside, Pretoria, Garteng.
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2. The Coriplaint

24 On 27 March 2006; the Commissionerinitiated. the. Complaint under cass number

2006Mar22t5 in respect of alieged prohiblied practices ih contravention of”

sedion 41NB)of the ConipeiitionAstagainstthe Respondenks,

 

 

2.2. The Complsint was predicated én. allegations that the Respondents, beta

aitlines involved ‘in, intéralfa, rendering alr carge services into and ‘from South.

Airc, erigaged in restrictive horizontal practices.by directly‘or Indirectly fivtig

sisments of selling prices for cargo services.

23. The Complaint was based, inter-alia, onthe following Corisideraations.—

2.5.1. it was evident ta the Commission from intsiviews' conducted and

information gathered thatit was' 4 cortimon’practice ariongst airlines

providiig air freight of cafgd séiviced, In vdliels. Ways, fo

corhmunicate: and: align Weir positions on Re, charging: df and/or

determinationof levéle ofvariolissurcharges

232. Ro was evident i the Commission fiom. interviews: condutted and

iMofmation gathered that a nimbérof meetings and Otic:

discussion took place: whefe varioussurcharges were discussed afd

certain decisions taken-which were subsequently implemented in thé

market:

3. The Commission's findings udon comptetion of its investigation

3.4. Upon. completion of isfnvastigation Ihte the Complaint, the Corhnission found

that Air France Cargo’ and RLM Cargo had engaged ih Prohibited. Practicesas

described below -

Air France Cargo

3.4.4 Alt Frapee Cargo, at.headquarters level, by way of teleshorie. calls-or

e-inalis, wit is. corfetiiors, maine Cumhease, erigagdd in

discussions, and exchanged and confirmed Information on. the

movement. of air cargofuel surcharges, wih the purpode of

  



ua

confivning and coordingtirig the anpllcdtion of the fuél’ surcharges’

délerfined undey thelr resbective simchargé methddelogies.

’ Lufthansa coordinated these discussions: and information exchanges

of.thé movementof air cargo fuelsurcharges.

Fhé discussions and irfctmation exchanges oocurred hetween

February 2000 and Ocldber 2005 witht thd exception of the period

between December 2004 and April 2002, when Air France Cargo had

unilaterally droppedits fuel surcharge.

 

 3.158 The discussions and itfcrmationéxchanges were intended to moniior

fuel surcharge increases formulated by thealr cargo carriers. under

their respectivesurcharge methodalogies.

KLM Carga.

B46 KLAs Cargo, at headquarierslevel, byway of telephone calls or 6

mails with fs competitors, mainly Luvtharisa, angaged‘n disctissions;

ahd exchanged ahd confimed: information on ihe movement’ of

inferiational air cargo fuel surcharges, mosity fo: confitm and

sdordinate the aplicationof the: fuel surcharges: determined under

their respective surcharge methodologies, Lufthansa coordinated

these discussions. atid infortialion exchanges. oithemovement of

intermalional air carge fuel surcharges, The discussions and

information, exchanges: octurred beiweer: Febmary 2000 ara

Novernber2005,

The diecussions and infomndtion exchanges ware mostly 4 form of

monitoring fuel surcharge increases fotmuldied by the alr cargo

dalogies.  eatriensunderthelr respeolive surcharge  

The. Commission conchided that the odmduct desclied. above contravenet!

secticn 4UbiG)oftheCompetiffon Act,

  

 

 



a, Adnilssion of Llability

For the purpases, of these proveedings, Air France and KLM adimit that they engeged in

the Prohibited Practices in. contravention of section 4¢4}(b)()) of the Carmpetition Acl, a8

set out inthe Commission’s findings in.paragraph 3 above...

&, Agreement canceriitg cernducfofthe Respondent

5.1. Air France andKLM agree that they shall not erigage ih the Prohibited Practices

in. contravention of section 4(4){b)})of the CompetitionAct:

 

$2. A France aid KLnave already initiated a competition law compliance

program, With cosporate governante, designed i. erislire that their eniployees.

and-direstors ate informed of and corniply withthelr obligations under competition

law ahd the provisions of the Compefifion Act and are monitored in: their

compliancewith such obligations. &copyof thisprograrnmne shallbesubrritted to.

the Commission wilhin 99. dajs ofthe confitniaticn ofthis agfeement as ani order

of the Friiunal, .

6 FutureGohduct :

64. Air France Carga and’ KLAt Cargo have’ alféady ceased engagiti¢ ih the
Probibited'Practices:and Alt France and KLA¢ undertake.

 

BAL to refrain from angaging. in-condhct that. amodnis to directly or

indireotly fixing a purchase-of séfling pride or aby tatlig condition. ih’

sonttaverrtion-ofsection 4(1}()Q)of the Conmelitian Adi and

64.2. to. make: all reasonable efforts td co-operate with the Commiséion in

its. ongoing, investigation of the alr cargd sbhvisds sector and any

subsequent prosecution of the oiler Respondents.in the Complaint 7

. This cceperalion inelutles, without limilation, the srovision

of eviddrice, documeritary and‘ oral, periaiting tote contraventions

detailed in this Selvarnent Agreement and the provigion.of witnésses ;

to.tesiify to this. contivet in pritesdings before the Trfiunes arising i

‘from the conduct contemplated In the Complaint andthe Complaint

  

Referral.

 



thiepenalty

shalt

bepaidl into_the_Commiidston'sbankaccount

_the

detalls-of

Adminisirative Penakiy

7A. In termé of sections 58(1)(a){i), 59(2) and 89/3) of the Competitinn Act, Air
France arid. KEM ate lable to pay aurministrative petalties.

7.2 The Padies have agreed that Air France and KLM should, collectively, pay an

adrainistrative. penalty in te amount of €4 896525 fone milfon eight hundred

and Sixteari thousand, five fundred-and twenty five Eufos} at the ruling.exchange

rate on the date of signature of this Setflement'Agréement by each of Alt France

and EM.

Which, dre dsfollows:

Name: The Gompeliiion Commission Fees Account

Bank: Absa Bank, Pretoria

Account Number! 4050778576

Branch Godé: 323 G46

74. The administrative penally will b6 pald by. Ajc France and KLM wilfiin sit months:

af the date of confirmation of this SelflementAgreementas an order of the
“Fhibimal.

7.5. Tae Coshmissior will pay these suris.inte the National Revenue Fund irtterns.of

Section 59(4)of the Competition Aci.

 

Full and Final Setflement

This SéeflementAgreement, upen coniiriation.as & consent ordar by the TriSunals is

enterediloin fulk and final settiément and concudes. all proceedings between the

Commission and Ar Franee Cargo did RLM Cargo. relating io say alleged

contravettions by AirFfrahde Carga and KLAPCaige of the Compelilicn Act thatare the

 

subject. of the Coniriasion’s investigalion under case number 20086Mar2748 and ile

referral to the Tribunal under casenumber 42/CRyR10,

  



 

Mrlidan ‘arc Bafdy

Geprerat Cotinsel, Air France

Dated and signed at Amstelveen onthe 27 day of prt 202

 

 

 

 Mr Evie Sweinein

Chief Financial Officer, KLM

    
     

i datphy ihe: iSs day of

WrShan RariBurath

Coinmissibner:Competition Commission

 

  

 


