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REPUBLIC OF SOUTH AFRICA

Case No: 017083 -

in the matter between:

The Competition Commission Applicant

and

Vlaming (Pty) Lid Respondent

Panel: N Manoim (Presiding Member), ¥ Carrim
(Tribunal Member) and T Madima (Tribunal
Member}

' Heard on: 18 July 2013

Decided on: 22 July 2013

" Order

 

The Tribunal hereby confirms the order as agreed to and proposed by the

Competition Commission and the respondent, annexed hereto marked “A*.
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IN THE COMPETITION TRIBUNAL OF SOUTHAFRICA

HELD IN PRETORIA :

GT Came Mo,

6tase No, 28
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Applicaton for confirmation of s consent agrearnant

  

inthemalter botweam of Ade

THE COMPETITION COMMISSION . . Applicant

and kanorangeee — die

| __ AAMENG PTY)LTD - 7 . Responciant

 

CONSENT AGREEMENT IN TERMS OF @E0TION 49DREAD WITH seCTiION
| S8CTi{a)(i AS READ WATH SECTION 88(1)(b) OF THE COMPETITION ACT, 1998 (ACT

NG. 89 OF 1990), AG AMENDED, BETWEEN THE COMPETITION CowmusnION AND
VLAMING(PTY) LID ('VLARUNG"), IN REGARD TO CONTRAVENTIONS OF senTION
44/40OFTHE COMPETITION ACT, 1898

 

PREAMBLE

WHEREAS the Competiion Commlesion is empowsred to, Joler ale, inveetigele alleged

contraventions of the Competition Ant, 1900; | : ‘
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WHEREAS the Compatition Commissinn. is empowered to, infer alla, conclude consent
arroacn 

WHEREAS the Competition Cornmission bas invited fiene.in the construction industry

engage in sctlement of contravantions of they Commetition Ack, 1999: : .
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WHEREAS Viaming (Piy) Ltd has eccapted this invitation and has agreed fo seflle in

gooorlance with the terme of the invitation;

NOW THEREFORE the Competition Commission and Vierning (Py) Lid hereby agrae that

application be made to ihe ‘Competition THlounal-for-the-coniirmation of this consent

agreernent as an order of the Gompelition Tribunal in terme of section 49D as rad with

neations SECaNgh and S8(1)(h) of the Compatition Act, 1988.

4. Detinttions

For thapumoses ofthis consent agreement the fellowing definitions shall apply:

44. *Aet! means the Competition Act, 1986 (ActNo. 89 of 1898), as amentesk;

1.2.eIDmeansthe ConstructionIndustrySevelapmentBoard;

4.3, GIDS Regulations” refers fo the ConstructionIndustry Development Regulations,
2004 (as amended) (Government Notes No, 603 of 9 June 2004, published in -

. Government Gazette No. 26427 of 9June 2004); :

14. °CLP* means ihe Commigalan's Corporate Lenieney Policy (Govemmant Notice No.

628.of 23 May 2008, published in Goverment Gematia No. 31086 of 23 May 2006);

43. Commission” means the Compaiition Commission of South Ati, a statutory

body established in terme of sention 19 ofthe Act, with ts principal place of business

at {* Fioor, Malays Building (Glock C), the dll Campus, 77 Meingies Street,

Sunnyskls, Pretoria, Geutenge

4.8 Germmiasioner” means tha Commissioner’ of fhe Competition Campnission,

appointed in toms of sention 22 of the Ack

 

 

Competition Commission infers af sention 498 off the Act under case numbers

2009Feb4279 and 20085ep4e44; ,

 

     



 

cepa «phoneme
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1B. Consent Agreement’ meens this agreement duly signed and conclured batwean

the Commission and Viaming Ply) Lid @veming’yy

9,“Gaver Prins means generally, a pricethat i provkled bya frm that wishes to win

a fenderto @fim thet does rot wich to do so, in omer that the finn that dose not

wish id win ihe tefider maysubmit a higher prices; or allernatively a price that Is

grovided by # firm that doce not wish io win a fender t a fim that does wish to win

that terider in order that the fien thief wishes bo win ihe tender may submit a iar

palo, :

1.40, “Invitation* means the Invision to Fins id the Construction Industry to Engage in

Sefiement of Contraventions oftha Competition Act, as published on the website

|_oftheCommission.on i Febrisry 20+

 

Hk PENE en Teen ry RegieHoe renee ape eee

4.11. “Naprosedibert prohibited practioas” refers to probitited restrictive horzontal

practices relating to the construction industry thet are cuniemplated In section

ACDyb) of the Act amd that ere on-going oF hal not ceased thras years beforethe

complaints wens intiaied, 28 contemplated in section 07 ofthe Act

1.12. “Parties” moanathe Commission and Vieming;

143. "Preecitbed prohibited pragifees refers te prohiblied resivintke hortznntal
‘practices relaling te the construction, industry that are contemplated In. section

(4b) of the Act and that coabed sflar 30 November 1998, but more than three
yoors before the complaints were iniiatad:

114, “Reepondent’ means Vieming;

148, Settlement seferm to settlement in ferns of te invialion fo fis in ine

construction industry io engage in séiiiement of cantravantions of the Act and the

procedures detullad frersiny’

 

4.46. “Sub-cectora of theconstriction Industry” refers to the clasess of canetruction

werk defined in Schecule % of the CIOS Regulations, subelilutad by Government

   



    

Notioo No. 8968 of 14 November 2008, published in Government Gazatia No.
31603 of 14 November 2098;

4.17. Tribunal means the Competition Tribunal of South Altios, a statutory body

_ agtablshed in jens ofsentlon 26 of the Act:‘with te principalplace of busines at

“3 Floor, Mulayo building Glock ©), the dP Campus, 77, Moines Strest,

Sunnyside, Pretoria, Gauteng; and

1.48. ‘Vieming’ means Viaming (Piy) Lid.

2. The Complaint.

24. On 10 Febmary2009 the Commissioninitisted3 samnpiaint ‘in toms of section”

“""GSBC1)oftheActInto allaged prohibitedpractices relatingto‘collusive conductInthe

construction of the stadiumefor tha 2010 FIFA Gearer World Cup against Grinaker-

LTA fhe construation operating business unit of Aveng), Groug Five Limited, Basil

Read (Pty) Lid, WEHO Construction (Ply) Lid, Murray & Roberts Limited, Stefanutti

” Stocks Limited, Interbeton Aby Dhabi av fic and Bouygues Construction SA.

2.2. In adiitfon, an D+ Septentbar 2009, following the recaipt of applloations tar Immutity

in terms of the CLP, the Commission Iniistad 2 complaint in terme of section 408(1)

of the Act inte particular prohibited practions relating to conduct in construction

projects, by the firms listed below,The complaint conoestied alleged contraventions

~af bection4¢1Mb)of the Actasregards prica fixing,market allobation and collusive

tendering, Tha investigalién was Inifiated against the following firma: Geinaker-LTA,

Aveng (Altice) “Lid, Stefanuti Glocks Holdings Lid, Grdig Five Lid, Murray &

Rbberte; Concor Lid, G. Livers & Son Building (Pty) Lid, Gluricich Cozstal Projects

(Pty) Lid, Hochtlaf Construction AG, Dura Soletanche-fachy (Ply) Lid, Nishimatsu

Construction CorLtd, Esorrank Lid, VINA Pilings OG, Rodio Gactechnios Phy) Ltd,

Dleber Lid, Gauieng Pilog Pi Lid, Fairbratter Gootachnical OC, Geomechanics

_ Co,Wwilsan. Bayly. Holmes-Cvcon. ba.ara. othe. construction.fires,Jnelucing. Joint...

ventures. : :

-§ ‘The invitation fo Finns fn the Construction Industry to Engage (n Gettement of

/h
a

 

   



 

Contraventions ofthe Act

3.2 The Commission's investigation of the complaints, 28 well as several others of

the Commission's Investigations in the conairuction industry, led the Commission

estaleve that there-waswidespread collusion-in-‘sontraventian of section

cob) af the Act In (he constructiondustry! °

2.2

.

Seotion A(1b) provides:

“d, Reatietive norlzontal rectionspronied

 

Siu “fgAC has” thesifect-of - substantially. preventing, or fossouivg,

 

practiog, or decision can prove that any fechnological, efffclenoy or

otherpro-compertive gah massing from fcubes thateffet:or

 

 crety orncrotying 2 purchase orsollogceoy

other trading condition;

(i) dividing overketa By allocating cusiomers, suggllers,

ferieries, or speailc types ofgoodsorservices; ar

(2)

oollusiv
e

lendering.”

~ 93 “The collibive ‘condiiatengagedi,ithecorttextofthe invitation and this

Consent Agreament,wascollusivetendering or “bid-rigging’, Collusive tendering

involves particular conduct by finns whereby as competitors they collude

regarding a tender resulting In the tenderprocess being distoried. The bid prices

aad the bid submissions by these compelitors aa-well as the. outcome of the

fender proceys is not the recult of compelaion on the merits. “Cover pricing” In

thie contast oocurswhenbenepiting firms agrée that one or mare of them will

submit a bid that Isnot intended to wh the contract. The agresrmant ls reacted in

  

the others agree io aubmil non-compelitiva ohidswith piesthatwould be higher:

than the bel of the designated winner, er the price will be too high io be

accepted, or the bid contains special terme thet are known i be unaccaptabte to

 

“"sainpaditiodin2wiarkst, LNSSea parkky ther agroemant;concerted:

Senerawaythetamongthe-malucing fms,»-onefirm wishesto-win-the-tander.and. s
c
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3.8

3.6

aT

the dlioni. Gollusve tendering therefore apples to agreement 5; Poncerted

practices which hava as thelr object or effect the peolio.

restiction and distortion of competition in South Aires, vee

interns of section2-oFthe Ack two-oPthe-key objects of the Act are to p,
fhe afficiancy, adaptability and development of the sconomy, and to Br

‘gunsunters with competitive prices and product choices, Seofion 217 of §

Constitution, 1808 calls for a procurement of tender ayaiem which fs fal,
equitable, fansparent, competitive and cogteffactiva,

in addition,theCommission isrequiredIrvtenngof seelfon2101) af the Act, inter
alla, to Inplernant measures to increase market franaparency; to Investigate and -

evaluate alleged contraveniions of Chagler Z of the Act, and to negeliale and

‘conclude consent agreements in terms of section 49D forconfirrnation aa an

“bider of the ComBotttion Tabunal ih (ntieof sadtionSAC1iG)bfHeAci. ~~

Therefore, in the intersst of tansparaticy, alficichoy, disrupting cartela and
_ incentivising competitive behaviour in the construction Industry and a cost ~

effective, comprehensive and speerly reschution of the investigations referred to

above, the Commission deciied {6 fast irack these investigations andthoir
resotutlon fey inviting firme thal were ireatved in eollusive tendering in the form of
bid-tigging of projects In the conefruction industry, to apply t© engage in

_ selitemend on tha terme set out in the Invitation,

On 4 Pebrusry 2011 tha Commisdlan lssited @Hbdidrelease about the Indtation
and pubfohed same on ite webslie. In the invilelion, herein alteched ond

marked as AnnexureA, the Gammissionoffered firma the opportunity to setts

alleged contraventions ofthe Act, ifthey wouldo-~

3.7.1 submit on appileation in terms of PART 2 of thes invitation;

7.2 agree to pay an. admivistative penally or penalties detemnined by tha
 

 

 

af the irdtation, and

 

2

3.7.2 comply with the requirements ofthe Seliiement as set out in PART4 and

edi:paragnaph10.2reedwiltparagraph1g25——

  

 

 

  

  



   

PART 2 of the Invitation.

3.8 This agreement sets out the details of the nce-preserited prohibited practiess

only, which the respondent is lable to settle regard being had to the provisions of -

«- section87(2) of die Actand the penalty is calculated taking into accountonly the-

said non-prwacribed prohibited practices.

3.8 Applying firme wees sequired to infer alla provide the Commission valli trathtul

and timely dlevusura of ivformation and documents relating tethe prohibited

‘prectiogs and to provide full and expeditious co-operation to the Commission

_panceming the prohibited pepe. ee .

3.40 An.applying fir. couldrequest the Somrnlesion fo conshder is application in

terms of ihe invélation.2s.an epplicetion.for.a.marker or as en application ‘tor

“immunity underthe GLP: Finnscould alsoapplyforamarker or for immunity

under the CLP bslorm making an applination in feons of the Uwitation.

3.44 The deadiine to apply for @ Sattlement In forms of the invitation wae 12h00 on

Friday 18 Anni 2011.

4, Applications by Vieming

“C(. Vieming appliedfor lenteneyand Settlement interna ofthe tivitation. Vieming Is 2
construoiion sompery undariaideg constrastion and develepenent work in residentat

°° trenhousemarkel ag well as commercial constriation projects.

__ 4.2,¥idiningappliedon14Apel2011 and diScloséid séveti (7) prohibited practines. Two

(2) of those are pmscrited prohibited practices and five @) are non-preserbed

prohibited practices. :

4.3. Out of the five (8) non-presorbedprohibited practices, Vierting fs frat i apply in

respect of three @ nor-prescrbedBronibiesfpractioes for Conditional comunein

fernsefthe CLO “ ue

44.4% teapest of the two (2) {Le 6 lesa 3} nor-preserbed orobibited prantives where
7

Se



    

   

Viaming is oot first fo apply, these nor-presarbed pronepractices are in the : !

General Gullding subsector.

 

sooitt wafr,Furthermore, Viering jskepieaiedi_one.(2)_nonpresaribed prohibited practice
which it did not disclose. Vieming has agrend to seifie it . i

  

4.6, The three (3) prohibited practices or conleventions by Viamting of seetion 4((0)GiD
of the Actwhich are the subject of this Consent Agreement are set aut below, . my

&. Disclosed Protects

 
_...Se1.TheMillwoodVilageRealdentialProject (Tender no. NPKORSSPBC)
  

Vierning reached separate agreements with Rainbow Cenetruction, Gluricich Bros

Construction (Gluricich Bros} and Group Five, reepectively, on or shout Auguat

2008, in reapact of the MilanoVilage Residential project, in that: -

& Viaming agrsed fo provide a cover price fo Rainhow Constructionto enable

_ Vieming to wit the tender, Viemingand Rainbow Construction further agreed

te add ona losers fee which was doing fo be paid to Rainbow Construction |

ghould Viemning win the fender.

a Vieming agreed to provide @ cover orice to Guirteish Bros to enable Viaming

to win the tender,

@ ‘Wiaming agreed with Gmup Five ti ade! on fosera’ fee on thale individual bid

” pricgs 10 BS pald byslther of them whe won the tandar to the loners,

‘The abioveconduct is collusive ianciaring in cantravention of saction 4(1}OMID ofthe:
Ack.

“The prajeat was for the consiruction of residential blocks at the Makwood Vilagein

Bryanston. The elfent for the grajeat wea Finishing Touch Trading 55 (ty) Lid and

the valus of the project was RG 478 136,00, The tender wae awarded fo Group Five

pment snd.theproject wascompleted.on22July 2007:as

 

 

  

5.2. The Nien! Agartrnetts Prolect (Tender no, BJ1136)

 



 

&

w

&

Viaming reached an ageéement with @Liviero & Son Building (°G Livieta’), Stafanutti
Stocks Heiding Limited (Stefarulti} and Gluricich Gros, on or about November 2008

iy reepect of tha Nicol Apartments project, in that Viarniag agreed to give the aboys ~

firms cover prices toanable Vieming to win the tender, Further, G Uviero and

~~~~Glnrisich, Bros”vequested payments

of

RAGGOC0RandREOG0G.00 respectively

“irom Viaming fo cover itwir costeof tendering for this pmiack This conduct =

collusive tendering it contravention of section 4(1}(b\(H) of the Act,

The project wme for the construction of @ high-sise dullding comprising of an

residential apartments, The client for this project was Preccatad Matals. ‘Tha tender

was awented to Viering and the projectwas completed on 4 October 2008,

Non-Disclesed Projects

Kempton |CityMall

 

Vierning reached an7 sromen with Gluriuien Eros on 17 apternber 2008 ia respect af

the Kempton City Mall profect,in that Viewing agreed ta give a cover price i Olurisich /

Bros as Guircich Gros was not Iieesstad in winting the tender. This conduct ts

colhigive tendering in contravention of section 4(1(5) oftheAct.

‘The project was fer the construction. of a new complex comprising of flats ord shops in

Kergion Park, The efent for the pmject was Gardtall Propertios (Png Lid, trading as

City Property (Pty) Lid. The tender was awarded fo Tryslar and. the project was

acimploted on 34 July 2049,

Admission

i. Viandeg admits that ff erderedints the agreaments detailed in paragraphs 8.4.fo 5.2 and

& above with ke sommpetiirsin cordraverdionon ofsectionENN) ofthe Act

So-cperaiion

 

 

fy so far ae tre Cominission lé aware, and in compliance with (ba requirements os set

out in the invitation, Vieming:



   

i

84 hes provided the Commission with fruihful and dneely disclosure, including

information and documents in ts possesalon or under its control, relatingto the

prohibited practioss;

az hes providedfuk and- expeditions copartion9 the Commiigsion concerning

the prohibited practiosa; “ee

8.2 hes provided a written undertaking that it has fimmediately ceased fo engage In,

andwill natin the fulure engagein, any form of prohibited practiog,

84 hes confirmed that it fas not destreyed, falsiied or cortesaled information,

 

evidence and documents relating ts the prohibited practiogs;

 

a8 “has confined thet I has not mlsrepresanted or made a wilful or nagiigent

riisrepresentation soncemingfra material factsoff any prohibited practice or

‘otherwiseacteddishonaatiy.”

3. Agreement Concerning Future Conduct

at in compilance with the requirements ae get out in the Invitation, Vierning agrees

anit undertakes to provide tha Commission with tat and expeditinus co-operation

from the time that this Consent Agreement Ie conekaled und) the subcequert

propaedings in the Competition ‘THbunal or the Competition Appaal Court ara

completed. This includes, kd is not relied io:

O44 to the extent that |ifs in exstenoe and has not yot been provided,

providing (urthen), evidence, written or otherwise, which is in fs

posseagion or undar its central, sonesrning, the  conireventions

contained is this Consent Agraamant;.

  "94-2 ayallingUs ‘eraployess and FONEGRIBIOVESN We taaty

a
a

witnessesfor

 

the Commissionin any cages regarding the <contraventions contelned in

this ConsentAgneemant,

58

 

     

fowh



92 Vaming shell develop, implernent snd moniier a competition law compliance

progremine incorpocaling corporate govertance designed to ensure that Is

amployecs, management, direntore and agents de neat engage in future

contraventions of the Act. in particular, auch compliance grogramine will include

machanieres for the moniteving anddetention of any contravention of theAct.

$4  Viaming shall submit @ ecoy of such complanes programme te the Commission

" within 80 days of the date of senfirmation of tha Coneant Agreement as an onier

by the Sompetition Tilbunel. ’

84 Viewing shell ciroulate a statement summarising the contents of this Consent

Agreament to all management aod aperaional staff employed at Vieming within

ibaafrenthedaia.ofconfienation. ofle.ConsantntAgrearaant hythe Tebunal,-—

 

3.5 Viaming will nat in the futureengage in any femof peobitied sondaet and wilt not

engage in collusive tendering which wil distort he outcome of tender promesza-

bot undertakes henseforth fo engage in compalitive bidding.

10, Adminisizative Ponalty

i041. Having regerd to the provisions of gextione S8CM@)() as read with sections
> -BO(tia}, 59(2) and $908) of the Act, and as envisaged in paragraph 10.2 mad wit

paragraphs 19-26. of the Invitation, Vidming accepts’ that iis Habla io pay on

adminiatrative penalty (penalty).

10.2, Ausording ta the Invitation, the levelof the penalty #8 46 be set on tha basis of a

percetiiageof the annual tumover af Viaming in the eclevant oubsector in the |

Reoublle and ts exports from the Republstor the #Shanclal year preceding the date

af the Invitation,
 

 

 

{0.4. The projects in respect of which VWlaming hasbeen fourta have contravened the

Aca, fil under the General Bulding subsector.

a

 

 

 



   

   

10.4, Accordingly, Vieming is lable fur and has agroad i pay anadministrative senalty

in the aurn of R 3 421 682 (Three Million Four Hundred and Twanly One Thousand

Six Hundredand SixtyTwo Rand) which: penaltyts csioulatad accordance with
the Invitation, :

 

14, Terme of payment

411, Viaming shall pay the amount sef out above in peragraph 10.4 to the Commission

within 30 days fram the dateof confirmation of this ConsentAgreement aa an omier

of tha Tribunal,

  
44.2, This. payment shall be made Into the Commission's bank account, detalls ofwhich

ate a6 follows:

‘Bank name: Absa Banik

Granch names Pretoria

 

Account holier, Competition Comminetoit Fees Anoount

Aceotint number 4080778576 .

Account type: CurrentAssount

Brach Coda: 32438

11.3, Tha penalty wil be paid over by the Commission to the National Revenue Fund in.

accorance with section S8(4) ofthe Act.

{2 Fullend Plea) Settlemant

 

 

This agreement ie anbarad info in full and final setiement of the specific conductfeted tn
ouragraghe 5.1-5.2 and 6.1 of thie Consent Agrernent and, upon confirmation a5 an

 

  

  



  

  

anter by the Tribunal, concludes all proceedings between the Commission and Viaming
in respact ofthis conductony,

Ses ck aa” fe
Dated and signed atiO%66a4 onthed| deyorFG.ante,

For Viaming ©

coh

IFILL IN HANG AND POSITION OF PERSON THAT IS SIGNING]

Stn Crest n tas Nivea& Novae Seve;

   

Dated and signed at efrie

   

i
i
:ii

 

 

 


