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Consent Agreement

 

The Tribunal hereby confirms the consent agreement as agreed to and proposed

by the Competition Commission and Ton Scrap (Pty) Ltd annexed hereto marked

“A”, as well as addendum marked “B”.

   
09 May 2016

Presiding Member Date
Mr Andreas Wessels

Concurring: Ms Andiswa Ndoni and Ms Medi Mokuena
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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

(HELD IN PRETORIA) CROMAUaKASOAPTH | b

CT Case No: 51/CR/Aug10

CC Case No: 2006Aug2447/

2007Aug3121

In the matter between:

THE COMPETITION COMMISSION

and

 

 

TON SCRAP(PTY) LTD

 

FILING NOTICE

 

TAKE NOTICE THATthe applicant herewith files the following:

1. CT 6 Notice of Motion; and

2. Settlement Agreement between the Competition Commission and Ton Scrap (Pty) Ltd.

Signed at Pretoria on this 1Say day of April 2016.

COMPETITION COMMISSION

DT! Campus

77 Meintjies Street

Sunnyside, Pretoria

Tel: 012 394 3335

 

 



Ref: K. Ayayee / J. Ngobeni

E-mail: korkoia@compcom.co.za /

jabulanin@compcom.co.za

To: THE REGISTRAR

Competition Tribunal

3rd Floor, Mulayo

The DTI Campus

77 Meintjies Street

Sunnyside, Pretoria

Tel: (012) 394-3300/55

E-mail address: Leratom@comptrib.co.za

AND TO:  COETZEES INC

Respondent's Attorneys

25 Buiten Street

Parys

Tel: 056 811 2136

Ref: Japie Coetzee

Email: J1@Coetzs.co.za  
  



competitiontribunal
sowth aPrado

Notice of Motion

13-Apr-2016pate: '°*?" File #

To: The registrar of the Competition Tribunal

Concerning the matter between:

COMPETITION COMMISSION _ (Applicant)

and TON SCRAP(PTY) LTD

(Respondent)

Take notice that the Applicant

intends to apply to the Tribunal for the following order:
 

 

Confirmation of the attached settlement agreement between the Applicant
and the Respondent, as an orderof the Competition Tribunalin terms of
section 49D, réad with section 58(1)(a)(il) and section 59(1)(a) of the
Competition Act 89 of 1998 as amended ("the Act”) in respect of a
contravention of seetion-4(4)(b}(i)-and (il) of theAct””

i

 

   

   
NameandTitle of person authorised to sign:

Chief Legal Counsel: Bukhosibakhe Majenge

 

Authorised Signature: Date:/ cnn *

ax [SZoELaT
 

     

  
This form Is prescribed by the Minister of Trade and Industry In terms of section 27 (2) of the Competition Act.1998 (Act No, 89 of 1998),

 



IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

(HELD iN PRETORIA)

SO SO CTCase No: S1/CR/Augid

CC Case No: 2006Aug2447/

2007Aug3121

In the matter between:

THE COMPETITION COMMISSION

 

and   

TON SCRAP(PTY) LTD ”Respondent

 

SETTLEMENT AGREEMENT BETWEEN THE COMPETITION COMMISSIONAND |

TON SCRAP (PTY) LTO IN RESPECT OF AN ALLEGED CONTRAVENTION OF

SECTION 4(1)(B)() AND 4(1)(B)(I. OF THE GOMPETITION ACT NO. 89 OF 1998,

AS AMENDED : ‘

 

Tha Gormpetition Commission and TotScrap (Pty) Lid hereby agreethat application be

made to the Competition Tribunal (‘Tribunal”) for confirmation of this Settlement

Agreement as an drder of the TribunalIn térmé of section 49D as sead with sections

58(4}(a)(lll) and section 59(1}(a) of the Competition Act No. 89of 1998,as. amended, on

the terms set out below. -

4, Definitions
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1.4.

1.2,

1.8.

14.

4,8,

1.6.
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For the purposes of this Settlement Agreementthe following definitions shall

apply:

“Abeddac’ refers- fo Abeddac Metals(Pty) Lid, a company: duly incorporated

and registered in. accordancewith the lawsof the Republic of South Africa with

ite principal plage of business at 15th Avenue,Benonl, Gauteng and carrying

on business as a dealeriri férroug scrap;

“Amalgamated Metals” means Amalgamated Metale Recycling CC, a close.

corporation duly Incorporated and registered io tetme of the close corporation

laws of the Republlo of South Africa,with Its principal place. of business at 100

4th Street Boaysens Reserve Johannesburg and carrying on business as 4

scrap dealer; ,

“Ben Jacobs Metals” means Beri JacotsMetals (Pty) Limited, a company

duly incerporated and registered in accordance with the jaws of the Republic

of South Africa with Its principal place of business at 25 Plantation Road,

Johannesburg. Where conduct is alleged to involve Ben Jacobs or Power

Metals It must be read to involve elther of them In the alternative. Ben Jacobs

is a shareholder of Power Metals;

“Ben Jacobs Iran and Stael” means Ben Jacobslror and Steel (Pty) Ltd, a

company duly incorporated ard registered in accordance with the laws of the

Republic of South Africa with its principal place of business at 18" Avenue,

Boksburg North, Gauteng; ,

“Ciseo" refers to Cape Town Iton and Steel Works (Pty) Limited, 2 company

_ duly incorporated and-registered in terms of the campany laws of the Republic

of South Africa, with its principal place of business at Fabriek Strest,

Kuilstivier, Cape Town, Cisco Js Involved in the business of producing steel

pretuots from processed ferrous scrap whichit requires as a raw material;

“Commission” means the Competition Commission of South Africa, a

statutory body established ih termsof section 19 of the Campatition Act, with

 

 



Hip new ¢

4.7.0

1.8,

19.

4.10,

444.

112.

1.43.

1.14;

1,16.

its principal place of business at 1* floor, Mulayo Building (Block C), the Dti

Campus, 77 Menijle Street, Sunnyside, Pretoria, Gauteng;

“‘Commissioner’-means the Cormmissioner of the Cotnpatition Gommiasion, - -

appointed in terms of section 22 of the Competition Act;

"Gompetition Act” means tha Competition Act, No, 89-of 1998, as amended;

“Gomplalnt referral” means the Commission's referral to the Gompatition

Tribunal urcer case number 51/CR/Augt 0;

“Complaints” means the complaint initlated by the Commissioner of the

Gammission in. terms of section 49B of the Competition Act under case

number 2006Aug24447(as extended by the Commission on 6 July 2007) and

2007Aug3121 and any other complaints of prohibited conduct arising from the

conductdesorbed in this Settlement Agreement,

“Eerrotis Metal” refers fo metals that contain tron andall iron derivatives,

“inland area” refers to a territory defined asthe-provinces of Gauteng, Free

State, North West, Northern Province, Mpumalanga and KwaZulu Natal but

axcludes those parts of the province south of Newcastle, the states of Lesotho

and Swaziland and all African states norih of South Aftica’s boundaries

exeludirig Naniibia; ,

‘Non-fertous Metal"refers fo matdls or alloys that are free of |rom:

"NSM? refers to National Soran Metal (Cape Town) (Pty) Ltd, a company duly

incorporated and registered in terms of the company lawsof South Africa, with

its principal place of business at Fabriek Street, Kuilsrivier, Cape Town. NSM

Is. a company with limited liability, In which Reclam has 40% shareholding.

NSM is engaged inthe business of collecting and processing all types of scrap

metal including ferrous and nori-ferraus scrap. -

*partles” refers to the Commission and Ton Scrap;
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1.16.

1.17.

4.18.

4.18,

1.20.

121,

4.22.

“Power Metals” means Power Metals (Proprietary) Limited, a company duly

incorporated and registered in terms of the companylaws of South Africa, with

ts principal place of business. at 26.Plantation Road, Gardens, Johannesburg;

“Reclam" means The New Reclamation Group (Pty) Limited, a company duly

tneorporated andregistered in terms of tha company laws of the Republic of

South Africa, with {ts priticlpal place of business at 263 Oxford Roed,Illovo,

Johannesburg. Reclam ts engaged in the business of collecting and

processing of scrap metal;

“Respondent”or “TonSérap” refers to Ton Scrap (Pty) Ltd; In paragraph 3 of

its answering affidavit the sixth respondent (“Ton Scrap") states that It has

changedits name to “Neuweo (Pty) Ltd’. Consequently on 19 April 204 1, the

Gornmission brougiit an application to correct and substitutethe citation of the

sixth respondent as cited in the referral with “Nieuweo (Pty) Ltd. This

application has mot been opposed by Ton Scrap andis yet to be decided upon

by thé Tribunal.

“SAM” means SA Metal & Machinery Company (Pty) Ltd, a cémpany duly

registered in terms af the companylaws of the Republic of South Afrloa withite

principal place of business at 14 Christian Avenue, oping Industria, and Cape

Town, SAM is involved In the business of collecting ferrous and non-ferrous

scrap meatalfor its own smelting purposes,for the sale to jooal smelters and for

axport markets;

“Scrap” refers to ferrous ar non-ferrous scrap matal that can be used as an

input in. the manufacture of metal products;

“Settlemant Agreement” means this agreement duly signed and concluded

between the Commission.and Ton Scrap;

"Steeico” means Steelco Broking (Proprietary) Limited; @ company duly

registered In terms of the company Jawsof the Republic of South Africa with its

principal place of business at comer Newolare and Kelvin Streets, Industria,

Page 4 of 13

 

 
 



Johannesburg. Steelco is a steal scrap trader as Well as a broker for URC and

Universal Metal Shredding (Proprietary) Limited;

. 41.23, “Suppller” means suppliers of scrap mefal to consumers of scrap. metal such

as mills and foundries:

1.24, “Tribunal” maans the CompetitionTribunal of South Africa, a statutory body

established in terms of section 26 of the Competition Act, with its principal

placeof business at 3" Floor, Mulayo Building BlockC, the dt! Carnpus, 77

Mentiie Street, Surinyside, Pretoria, Gauteng;

1.25. "UMS" refers fo Universal Metal Shredding (Proprietary) Limited, a company

duly registered In terrris of the company laws of the Republic of SouthAfrica

with tts principal place of business at cotner Newclare and Kalvin Streets,

Induetria, Johannesburg; and

4.26, "URC" refers fo.Universal Recycling (Proprietary) Limited, a company duly

registered interms of the company lawsof the Republic of Souih Africa with its

principal place of business. at corner Newclare and Kalvin Streets, Indusirla,

Johannesburg. References to URG should betaken to include Steelcn and

UMS,

2, The Complaints and the Commission’s investigation

2.1.

First complaintinitiation

On 11 August 2006 the Cammissiorier initiated a. complaint under case

number 2006Aug2447 in respect of alleged prohibited practices In

contravention of sections 4 and § of the. Competition Act, against Reclam,

SAM, NSM and ‘Cisco. poo

Page.5 of 13,  
 



22.

23,

24,

25.

Tlie initiation was based on allegations of price von market allocation and

exclusive. deating In contravention of sections 4(1)(o)(1), 4(1)(b)((ii) and (1) of

the Competition -Act Taspectively intalation to eoandnon-ferrous scrap

metal,

Extension ofthe first complaintinitiation

During the course of the investigation,the Commissioner, acting In terms of

section 49A of the Act, issued summons against Reclat. On the basis of the

informatian submitted by Reclam to the Commission, the Commissioner on 6

duly 2007 expanded the scope of the investigation under Gase No:

2006Aug2447 to jnclude collusive tendering in contravention of section

4(1)(b)(} against Reclam, NSM, SAM, 1.O Ral Scrap Dealers CG, URC and

Fine Trading CC.

On 20 July 2007, tha Commission obtained search warrants and conducted

search and seizure operations at the premises of Reclam in Johannesburg,

Port Elizabeth and Durban. Soon thereafter, tha Commission received

information that Reclam, Abeddac, Amalgamated Metals, Ben Jacobs Matals,

Power Metals, SAM and WRC were engaged in price fixing and collusive

tendering in respect of various types of non: ferrous scrap metal.

Second complaint Initiation

On 08 August 2007, the Commissionerinitiated another complaint (under case

number '2007Aug3121) against the respondents referred to in paragraph 2.4

above. This complalnt was initiated because the Commissian had established

that certain respondents and other firms were likely to be Involved In specific

contraventions of the CompetifionActy.which were-not identified at the time of

- the first initlation of the complaint.
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2.6. The Investigation that followed the second complaint. initiation revealed that

there were other arrangements between the scrap merchants ( ie Reclam,

Ton Scrap, UR®, Ben Jacobs Iron and Steel and Rand Scrap) and steel mills i

(.e,  AtcelorMtittal “douth Africa Limited, Soayr South Africa (Pty) Ltel

Columbus Stainless (Pty) Lid, Highveld Steel and Vanadium Corporation |

Limited anc Cape Gate (Pty) Lid) which could b@ in contravention ‘of the

Competition Act. These Involved meetings and/or discussions resultirig in

agreements, arrangements ar understandingsrelating to:

2.6.1, The allocation of scrap metal In times of shortagas;

2.6.2, Theselling prices of sorap metal fo steal mills;.and

2.6.4. The discounts to be appliad to suchselling prices.

2.7. During the courss of the investigation of the second gomplaint initlation, the

Commission was aletted to the fact that Ben Jacobs Metals and Ben Jacobs

fron and Steel, despite the similarity in names are separate and unrelated:

companies, Ben Jacobs Metals only operates in the non-ferrous matals

markets, and Ben Jacobs Iron and Steel only operttes in the ferrous metals

markets. Ags a result, on 26 May 2010 the Commissioner expanded the

initfation under case number 2007AugS121 to include Ben dacobs iron and

Steel.

  
2.8, Furthermore, it cameto the attention of the Commissiah that Ton Scrap was

not citad in any of the previous. initlations despite the fact that the

Commission's investigations revealed that Ton Serap colludedwith the firms

identified in patagraph 2.6 above in contravention ef section A(1)(o)(1) and

4GMay(it) of the Competition Act. On 9July 2030, the Commissioner

amended fhe second complaint Initiation (under case number 2007Aug3121)

to include Torr S¢rap.
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9. The Commission'sfindings

3.1. The Commission found that frorn the period prior to. the coming into effect of

the Act until early 2008, Ton Scrap togetherwith-other large scrap merchants,

namely: Reclam, Ben Jacobs Iron and Steel, URC and Rand Scrap as well as

large sGrap consumers, namely: ArcelorMittal South Afriea Limited, Scaw

Sauth Afriea (Pty) Ltd, Columbus Stainless (Pty) Ltd, Highveld Steel and

Vanatium Corporation: Limited. and Cape Gate (Pty) Ltd In the ialand area

ware Involved in discussions, meatings and arrangements with regard to:

3.1.4, a standard pricing formulato determine the gelling price of scrap

metal;

3.1.2. the premium charged by ihe large scrap merchants for scrap metal;

3.4.3. the collective sourcing oF supply of scrap metal by the large scrap

consumers and the allocation of such scrap metal amongst tham;:

3.1.4, the allocation of suppliera ef scrap metal by the large scrap

merchants and penalising those fhat failed to adhere to the

allocation.

3,2. The Commission's investigation revealedthat the discussions, meatings ahd:

arrangements on the pricing formula were intended to. ensure. that: '

3.2.1. Jatge scrap merchants did notdictate s¢rap.pricas;

3.2.2. all of the large scrap consumers were charged a similar price for

scrap metal. a mae

Page 8 of 13

 

 

 

 



3.3. The approach in these discussfons was for the larga sarap consumers: to first

meet and reach agreement or consensus before meeting with thelarge scrap

merehants. The large serap merchants did the same,that is, they metfirst as

competitors and reached agreementor cgnsensusamong.themselves. .

3.4. The discussions, mesting and arrangements resulted in agread prices (or

pricing, formula) that would apply to different tiers of sorap suppliers (that is

gctap merchants), Tlet 1 of the scrap merchants comprised Reclain, URC and

Rand Scrap. Tier 2 comprised Ton Scrap and Beh Jacobs Iron and Steel,

whereas Tier 3 comprised the other(regional) scrap merchants who. were also

important suppliers to the steel mills but not big enough fo be in tler 4 ahd 2.

Tier 2 would receive lesser price than Tier 1. Tist 3 wauld receive the lowest

price of all three, The Commission concluded that these agreements,

arrangements and understandings. reached , by the scrap merchants

concerting theTier syatern and Its adjustments from time to time conatituted a

gontraventionof-section.4(1}(b)(i) of the Competition Act.

3.5. As with regard to marketallocation the Cornmission found representatives of

ihe large merchants also:

3.5.1. met regularly to discuss inter alla ways to ensure that they were

aupolied with adequate quayiiities of scrap from suppliers atid

generators,

$.5.2. In these meetings the. largescrap marchants, usually based on the

generator’s geographicallocation.

$,5,3, The large scrap merchants also agreed nat to poach one another's

suppliers and scrap generators: ’
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3.8.

37,

3,8.

The Commission condluded that the above conduct amongst the large scrap

merchants contravened section 4(1)(b)(l} of the Competition Act in thet it

constituted the allocation of suppliers amonget the larga scrap merchants.

Due to the fact that the complaints initiated related ta substantially similar

types of conduct, involving largely the same parties (scrap merchants), the

Cammission investigated the complaints together and on 23" August 2008

referred the allagations to the Tribunal.

With thé exception of Ben Jacobs fron and Steal, all the other respondents

and the Commission have concluded settlement agreements which settled, as

between them, thé cariduct which farmed. the subject matter of tha complaints

and the conductdescribed abave.

4, Admission of tlablility

44.

4.2,

Ton Scrap admits that it has contravened section 4(1}(b)(i) of the Compatition

Act in that. It agreed with, its competitors to fix purchasing and. galling pricés in

relationto the trading of certalt ferrous scrap metals. ,

Ton ‘Scrap also admits that it has contravened section 4(1)(b)(il) of the

Compétition Ast in that it agreed. witht Its competifors. fo allocate suppliers

amongst the ldrgé scrap merchants,

5. Future Conduct

6.1. Ton Scrap confirms that it has ceased the conduct referred to. in clause 4

aboveand agrees tar —
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B44.

5.4.1.4. providing documentary evidence , which in its posseselon ‘ar

5.4.4.2, avalling employeesof Ton Screp, and using reasonable

fully cooperate with the Commission in its prosecution of the remaining

respondents underthe referral complaint. This co-operation includes,

but Is not limited to:

under its contrat conserning the alleged centraventions

contained in this Settlement Agreement; and

andeavours to contract past employees of Ton Serap, to assist

the Gormmission in the alleged coniraveritians covered by’ this

Settlement Agreement.

§.2. Ton Scrapfurther agrées fo:

5.2.1,

5.2.2.

9.2.3,

Page £1 of 13

Prapate and circulate a statement summarising the contents of this

Settlement Agreement to Its employees, managers and directors

within fourteen (14) days from the date of confirmation of this

Satilament Agresmentas an order of the Tribunal;

develop, implement and moniter a competition law compliance

programme, with corporate governance, which is designed io ensure

thatits employees, management, directors and agents do not engage

in futura contraventions of the Compatition Act. In particular, such

sompllance programme should Include mechanisms for the

identification, prevention, detection and monitoring of any

contravention of the Compaitition Act, and

submit a copy of such compliance pragrarmme outlined above to the

Commission within 60: days of the date of confirmation of this

Sottlemart Agreement as an orderof the Triburial,  



6. Administrative Penalty

6.1, Having regard to the provisions of sections 58(1)(a\ili) as read with sections

"B9(1)(a), 89(2) atid $9(3) of the. Competition Act, Ton Scrap accepts that it's

llable to'pay an administrative penalty,

6.2. The parties have agreed that Ton Scrap will pay an administrative penalty in

the amount of R3 500 000 (three riiiion five hundred thousand rand) being

5% of Ton Scrap’s total annual turnoverin respect of ferrous scrap metal Tor

the financial year ended 28 February 2005.

8.3. Ton Serap will pay the amount set out In paragraph 6.2 above fo the

Commission within six (6) months from the date of gonfirmation of this

Setilernent Agreement as an orderof the Tribunal

64. The penalty must be paid into the Gormmission’s bank account which details Is

as follows:

Name:

Bank:

Account Number:

Branch Gode:

Reference:

The Competition Commission Fee Account

Absa Bank, Pretoria

4050778576,

$23 346

Ton Serap / 2007Aug3124

65, Thé. penalty wlll be paid over by the Commission to the National Revenue

Fund In agcordance with the provisions of sectioh 59(4) of the Competition

Act.

lage 12 of 18

 

 
 



7, Full andFinal Seitiement

This agreement, upon confirmation aa ah order by theTribunal, is entered irito in

full and final. settlement and congludesallproneadings between the Commission

and Ton Scraprelating ta any alleged conirziventlansof the Competition Act by the

Respondent that isthe subject ofthe Commission'sinvestigations and complaint

referral under oase numbers 2006Aug2447 and 2007Aug3121 and CT Case No,

SA/CR/AUGIO.

Dated and signed at Veatemronae on the S¢ day ot agen! 2016

For Ton Scrap (Pty) Ltd

B. Nieuwerbulzen

Chief Executive Officer (duly aufhoriged)

   

Dated andsignedat PRETORIA onthe l2 dayof ApeaiL 2016
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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

(HELD IN PRETORIA)

CT Case No! CRO47Aug10/ SAO0OS9Apri6

OC Case No: 2006Aug2447 / 2007Aug3121

In the matter between:

THE COMPETITION COMMISSION
Applicant

and

TON SCRAP (PTY) LTD
Respondent

 

FILING NOTICE

 

TAKE NOTICE THAT the applicant herewith files the addendum to the Settlement

Agreement between the Coarmpetition Commission and Ton Serap(Pty) Ltd.

Signed at Pretoria on this OG

_

day of May 2016.

  

COMPETITION COMMISSION

 

i DTI Campus

comeae| 77 Meintjies Street

2016 -05- 06 Sunnyside, Pretoria

RECEIVED BY:Sipe Tel: 012 394 3335

rine:12145

|

Ref. K, Ayayee / J. Nggbeni E-mail: korkola@comnceni.co.ze /

iabulanin@iconinconL.co.28

 



To:

AND TO:

THE REGISTRAR

Competition Tribunal

3rd Floor, Mulayo

The DT| Campus

77 Meintjies Street

Sunnyside, Pretoria

Tal: (042) 394-3300/55

E-mail address: Leratom@comptrib.co.za

COETZEES INC

Respondent's Attorneys

25 Bulten Street
Parys

Tel; 056 811 2136

Ref: Japie Coetzee

Email: Ji@Coetzs.co.za

 



IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

(HELD IN PRETORIA)

CT Case No: CRO47Aug10 / SAGO9Apr16

CC Case. No: 2006Aug2447/ 2007Aug3121

THE COMPETITION COMMISSION

In the matter between. S

and (BE

fIME,

TON SCRAP (PTY) LTD

2016 ~05- 06

RECEIVED BY:  

 

ie einnape baaaetn

 

compatitiontribunal
saush afetcd

 
Applicant

Respondent

 

ADDENDUM TO THE SETTLEMENT AGREEMENT BETWEEN THE COMPETITION

COMMISSION AND TON SCRAP (PTY) LTD IN RESPECT OF AN ALLEGED

CONTRAVENTION OF SECTION 4(1)(B){l) AND SECTION 4(1)(B)() OF THE

COMPETITION ACT NO. 89 OF 1998, AS AMENDED

 

Amendmentof clause 3.5 of the settlement agreement

Clause 3.5 of thesettlement agreement between the Competition Commission and Ton

Scrap (Pty) Ltd dated 12 April 2016 is hereby amended to read asfollows:

3.5, In respect of market allocation, the Commission found representatives of

the large scrap merchants also:

3.5.1, met regularly to discuss inter alia ways to ensure that they were supplied

with adequate quantities of scrap from suppliers and generators,

 



4.5.2. In these meetings the large scrap merchants reached an understanding

that their market shares and margins would be kept constant.

3.5.3. Specific scrap generators were allocated to specific large ‘scrap

merchants, usually based on the génerator's geographic location.

3.5.4. The large ‘scrap merchants also agreed

suppliers and scrap generators.

Dated and signed at Lpecare on this_

_

day of Mery

FOR TON SCRAP(PTY) LTD

 

B. Nieuwenhuizen

Chief Executive Officer (duly authorised)

Dated and signed at Hebortct on this. day of May

FOR THE COMPETITION COMMISSION

 

not to poach one. another's

2016

2016

 


