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COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: CO142Nov14/020131

In the matter between:

 

The Competition Commission Applicant

and

Pele Kaofela CC Respondent

Panel : Mr. A Wessels (Presiding Member)
Prof. | Valodia (Tribunal Member)
Ms. M Mazwai (Tribunal Member)

Heard on : 10 December 2014
Last submission received
from Competition Commission

 

and Respondent on : 03 June 2015

Decided on : 26 June 2015

Order

 

The Tribunal hereby confirms the consent agreement as agreed to and proposed
by the Competition Commission and Pele Kaofela CC, annexed hereto marked
“A”, read with Addendum marked “B” and Addendum marked “C”.

a 26June 2015
Tri al Member Date

Mr. A Wesels

Concurring: Prof. | Valodia and Ms M Mazwai

    



  

  
    

  

forntribunal
SeeeePed ola

Notice ‘of

25:Nlov-2014

Motion.

Date: ~ File €

Foz, The registrar'of the Conipetition Tribunal

: Goncerning the matter between:

COMPETITION. COMMISSION
 

 

(Applicant)

and peife KAOFELACC ae os
- - Li (Respondent) =

“COMPETITIONCOMMISSION
Take notice that:the 

intends:to apply to the Tribunal for the folowing order:
 

Contemton of the ‘Gehsent Agr   

   

atteinfo batweersthe
lent as an-ordet-of'the Tribunal

n-58(1)(a)(lil) -and-SB()(6) of the: :

 
 

. Name and Title of. person authorised to signt:

BUKHOSIBAKHE MAJENGE, ACTING HEAD GF LEGAL SERVICES
o>

Authovised Signs Bate:

 

Looe | [25 noveMines cciul

 

 

       

 

  



 

   

“IN THE COMPETITION TRIBUNAL OF SOUTH-AFRICA

. (HELD IN| PRETORIA)

‘GT CASENO}.

 

“eC!CASE NO: 200ssep4sat

- Jn tiie.matter between:
 

 

THE COMPETITION COMMISSION Applicant =

“and

 

“s |RECEIVE!

“PELE KAOFELACG |. z "| Respondent
: Cas TIME: aD: nes   
 

CONSENT AGREEMENT INTERMS OFSECTION 480AS READ WITH SECTIONS oe

58(1)(ayit) and S8(1) (b) OF “THE COMPETITION ACT, NO. “Be:‘OF 4998, AS

: ee AMENDED, BETWEEN THE COMPETITION.COMMISSION AND PELE KAQFELA Ly

cc, IN RESPECT ‘OF CONTRAVENTIONS OF SECTION ACHyeeyAi OF THE: :

| COMPETITION ACT

 

2. Preamble.

The Competition Commission and Péle: Kaofela GC. hereby agree that application: :

bemade ‘to the: Competition Tribunal for the confirmation of this Consent.Agreament cosy:

as af-order of the Tribunal jinvterms of section 49D-as read with sections 58(4)(a)Yi) Dae

and: 58(1)(b) of the Corfipetition Act no:£9 of 1998, as amended (ine Act’, in

respect.of coritraventions of section 4(1)(b)(iii) of the Act, on the terms below:

 



 

  

 

  

DEFINITIONS

Forthe purposesof this consent agreementthe following definitions shall apply:

et
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“act™ means the Competition. Act, 1998 (Act No, 89 of 1998), as

amended,

“GLP” means the Commission's ‘Cotporate ' Leniency_ Policy:

(GovernmentNotice No. 628 of 23 May'2008,-published if Government

- Gazette No, 31964 of 23 May 2008),

“Comniission” means ‘the Competition Commissionof South Africa, a: :

statutory: ‘body established ih tere of Section 19, of the’ Act, with diss;

principalplace of business -at. 1"Floor, Mulayo Building (Block C), the

 ditCampus,"77 Meintiies‘Street, Suniyside, Pretoria, Gauteng:

“Commissioner means jhe. Commissioner of the “Competition

“Cofnmissian, appointedinterns.of section 22 of the Act;

“Complaint”. means the complaint:initiated by the Commissioner of the

Competition Céivimission in terns of section: 49B of the Act under ease

number 2009Sep4641;

“Concet™ means. Concer Engineering’ 2 company duly inserporated: -

under the laws.of theRepublic of South Aftica with its principal place of

business at 22 Skeen, Boulevard, Bedfortiview 2007. Cencor: was.

acquired. by Murray & Roberts in 2006. Concoris a subsidiary af Murray
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& Roberts Limited in the Engineering.“Attica Platform. “Concer is a

contractor to structural mechanical, platework and piping (SMPP)

solutions within ‘the mining, minerals beneficlation, petrochemicaland

energy.sectors as well as the puilp anPaper, andsugar industries;

‘Consent Agreement’. means ‘this agreement ay signed ‘and =

: concluded between the Commission and Pele Kaofelay.

“GtinakerLTA” means an operatingbusiness unit of Aven, Grinaker

LTA is.aa company:chuly ‘incorporated: under the laws of the Republiic ‘of

South Africa with its principal place of business at Jurgens Siréet vet,

 

Patk Boksburg, 1459. Grinaker LTA is a muli-disciplinary construction

and “engineering unit ofavers with expertise in‘a:“number of market

sectors: Power, Mining,: infrastructure, CommercialRetail, Industrial,

oll and Gas;

'. ‘Invitation’ means the Invitation:to Fitins in the Construction Industry

to Ehgage in Setilement of Contraventions of the Compeiition Act, as

published ion thé webSite of the Comitiission on 4: February 2011;

““Loser’s fee” méans, in the context of collusive tendering, a fee paid

by the successful tendererfo the losing iendeterts) as ‘compensation for.

‘the ‘costs.of preparing a tender,

‘Murray and Roberts” means Murray and Roberts Limited ‘a public
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> company duly incorporated under the laws of the Republic. of South

Africa with its principal place ‘of ‘business at Douglas, Raberis Centre,

22 Skeen Boulevard: Bedfordviéw, Murray and Roberts offers civil,

mechanical, -eléctiical, mining and process engineering, general

building, procurement, construction, commissioning, ‘operations’ and

“mnainisnance-setvices; -

“Non-prescribed prohibited practices” refers to prohibited restrictive

~ horizorital practices ielating to’ the construction ‘industry “that are ,

‘soriternplated in secfion 4(1)(b) of the Act aiid that-are on-going or had

“net ceased: three years pejore:. the complaint was initiated, as

contemplated in section 67 ofthe Act. |

“Parties” means the Commission.and Pele Kacfela;

“Bele Kaofela* means Pele Kaofdla'CC, a cornpany duly incorporated:

under thelaws ofthe Republié ofSouth Africawithits principal place of

business at Plot $9, 70th Street, Doornkloot Small Holdings,

Olifantsfontein: Pelé. Kaofela ‘is. a multidisciplinary civil engineering

“contractor‘specializing in concrelé. structures specifically: bridges, roads,

mass earthworks and précast concréte members. Pele Kaofela was

formerly. known: as Civilcon Pelé Kaofela CC,. the name change was

effected in April 2009.

“Presctibed prohibited practices” refers. to prohibited restrictive
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Horizontal. practices relating to the construction Industry that are

cantémplated in section 4(1)(b) of the Act aind that cedsed aftey 30

November 1998; but more than thrée. years before the complaint was

initlated:

“Respondent” means Péle Kaoféla;

“Tribunal’ means the Competition Tribunal of South Africa, a statutory

body established in terms of section 26 of the -Act, with its principal

lace of business at 3° Floor, Mulayo building (Block 6), the ai

Campus, 77 Meintfies Street, Sunnyside, Pretoria, Gauteng:

BACKGROUND

2.4 On OF Septeribér 2009, following the recsipt of applications for

immunityin tefms. of the CLP, the Commission initiated a complaint. ia

terms of section 49B(1) of the Act under case number 2009Sep4e41

‘jnto particular prohibited practices relating to conduct in construction

22

rojects, bythe firms. listed beldw.

Thé complaint concerned alleged contraventions of section 4(1)(b} of

thé. Act as regards price fixing, market allocation and collusive

tendering. The investigation was initiated against the’ following firms:

Grinaker LTA, Aveng (Africa) Lid, Stefanutti Stocks Holdings Lid, Group

Five Lid, Murray & Roberts, Concor'Lid, G. Liviera & Son Building (Pty)
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2.4.

 

Lid, Giuricich Coastal. Projects (Pty) “Lid, Hoclitiéf Construction .AG,

Dura’ Soletanche-Bachy (Pty) “Ltd, Nishimatsu Construction ‘Co Ltd,

Esorfranki Ltd, VNA Pilings CC;.Rodio Geotechnics (Pty kid, Diabor

Ltd, Gauteng Piling’. (Pty) Lid, Fairbrother Geotechnical: ‘oC,

Geomechanies CG,” Wilson _ Bayly Holmes-Cveon Ltd and other

‘construction firms, including joint ventures.

‘The Commission's investigation of the above complaint; as. well as

ob several: athers i: the construction industry, led “the Commission to

- ‘believe that there was widespread:collusion in fe sonstruction sectoriin

“contravention of section Att } (B) (ayof the Act. Accordingly, in fine with

the purposes“of the Act as Well as the Commissioi’s functions, the: :

Commission dacided to invite construction firms that were involved. in

collusive conduct to apply to engage in settement on favourable jerms.

TheInvitation was. issued tithe interests of iransparency, ‘efficiency,

adaptability and developmentof the construction industry, the provision

ofcompetitive prices. it was also intended to expedite the finalisation of

the investigations in a cost-effective manner.

:-The invitation was published -on ‘the Commissien’s website on

February 2011. The invitation required firms to-apply for settlement by

disclosing alt construction ‘projects that were the subject of presctibed

and non-prescribed prohibited practices. The closing date to apply for

satilement in terms.of the Invitation was 15.April 2041.
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“The Commission. received settlement applications from 21 twenty-one)

firrms that disclosed ¢atotal| nuriber of three hundted 300 projects which

were the subject ofcollusive conduct Of the 800 “(three hundred)

projects ‘disclosed, ‘80 (one hundted and sixty)’ projects involved.

: prescribed: prohibited piactices and 140fone:‘hundred and: forty) non-

preserbed prohibited practiéés.

~The. 21 firms that.respondedto the:invitation ‘implicated 25 (twenty:ty-fve

firms which did not: respond tothe invitation. ofthe 21 (twenty-one)...

: i firms, 15 iiteen) concluded consentagreements with the Commission,

, which agreements were confned as. orders of the Tribuneon'22 and

mS 23 duly :2043. “This phase: of the investigation’ ‘of the comp!laint was”

:termed “phase1°, :

Upon completion of Phase ‘4; the Commission. proceeded ‘te. investigate

. the 25 ‘(twenty five) fiirms that dil not respond to the: Invitation and were

implicated by those that applied.Pele Kacfela is ane of the 25. (twenty

fe) implicated firms. Pele Kaofela‘has agreedtoto settle the project itis

implicated iin:

CONDUCT IN CONTRAVENTION OF THE ACT
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‘Hartebéesfontein Water:Care Works Project

3.1.

SB.

3:3.

34.

In or about May 2004, Pele Kaofela (formerly known.as Civilcon’ Pele

Kaofela} reached an agreement with Grinaker, Murray and Roberts /

Biamini Joifit Venture, and ConcéfMassoreté Joint Venture: in respect,

of the Hartebeesfontein Water Care Worksproject,

In ‘terms of the Jagreemert, Pele Kaofela, ‘Grinaker, Murray and

‘ Roberts/Blamini JV, and Conéor I ‘Masscrete JY agreed that the

Winning bidder will pay @ loser's £66 of R500'000 to each: of the losing

bidders..

Grinaker. was ‘awarded fhe tender and was liable io pay Murray and

Roberts/Dlamini JV, Pele Kaofela and Concor / Masscrete JV a loser’s

“: fee of R500 000 each. This conduct is collusive tendering ‘in

contravention of seétion 4(1) (b) (ii) of the Act.

The project was for the extension-ofthe existing water, treatment works

: at Harlebessfontein. The cllert-for the project was East Rand. Water :

Care Company. The project was completed-on28 September 2007.

ADMISSION

Page 8 of 43

/)

\ .

x oo     



 

  

10

Pels Kaoféla admits:thatif enteredinto the agreement detailed.in paragraph 3.

/ above with its competitors, in contravention of section4(4) (b) (i)-ofthe. Act.

6A,

6.2.

63.)

6x

‘FUTURE CONDUCT

oo Pele Kaotela agrees and undertakes to:

prepare: and circulatea statement summarising. the. content of this

_ agreement to ts. employees, managers and directors. withit 14

fourteen) ‘days of the date of contimation ‘of this Cénsent Agreement

asian order of the Tribunal}... -

refrain from engaging ‘in collusive tendering ‘in-contravention of section —~

4(1)(b)Mii) of the Act, and from engaging in any prohibited practice

~ under the Actin future

develop, implement. and monitor a competition law: compliance

, programme as part of its eofporate’ governancs policy: which is

designed to énsure that ‘ifs employees, management, directors and

agents do not engage ‘in-fulure contraventions of the ‘Act. in particular,

identification, prevention, detection and monitering of anycontravention

ofthe Act

~ such compliance programme should include mechanisins for the :

subynit a copy of such compliance programme to the Cormmission

Page 9.0f 13-
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within 60 (sixty) days -of thé daté of confirmation of the Consent

Agreement as an-order by the Tribunal; and

65. undertake hencefurth'to engage in competitive bidding.

ADMINISTRATIVE PENALTY

Having: regard te'the provisions of sections 58(41} (a) (iii) as ‘read with. sections von

59(1) a, §9(2) and. 59(3) -of ‘the,Act, Pele Kaofela agrees that it is liable to...

“pay anadministrative perialty in the sum of R437 62388 (Four Hundred and

Thitty Seven Thousand, SbeHundredand Twenty Three Rand ‘and Sixty Eight

Céhis) which sepresents 2% of Pele, Kaofela’s annual turndver for the finahdial:-

year ended 28 February 2013. :

Pele ‘Kaofelashall pay ‘the amount sét out above: in paragraph 7.140the

Commission over a period of 24 months ‘assat out below. Thefirst instalment ue

of R18:234,32 (eighteen thousand two: hundred and thirty four vand and. thirty

two cents) shall ‘be payable within 30 days from the daté-of contirmation of this

Gonsent Agreenient as an order of the Tribunal, Thereafter the balance-of the

penalty shall be paid as follows:

TZA. RIB 234.32 (eighteen ‘thousand two hundred and thirty fourcrand and

thiity.two cents) per month dorthe first 6 (shq. (R18: 234.32x 6 months =

109 405.92} payable. on'dr before the 30" af each month;

7.2.2. R20 057.75 (twenty thouSand and fifty seven rand and seventy five

f 13
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cents) permonth for the remainder of the 48 months. These payments: °

comprise the balance of the penalty, plus40% interest ‘thereon.

(R18 234.32 x 48. months..= R928 217°76 plus 232 821. 78 (10%

interesi)=R361 039.54) (Thres Hundred_and sixty one Thotisand:

Thirty Nineands and Fifty Four Cents). Eachsuch instaiment shall be :

payable on or before the:30" of each month;

, 7:3, dn the event«oftaut in the.payment ‘af any of the abovementioned

instalents on due date the: Commission shall, without:aetice or a fetter

a : of demand, declare the entire principal sun then unpaid iramediately:

“gue-and payable; mh Et Bes cee TREE :

“7.4.

.

TRE paymentsshall be made into ihe Commission's ‘bank agcount,

details of which aie as follows:

Bankiname: “Yo Absa Bank

Branchname: Pretoria

Accountholder Cémpetition Coramission FeesAccount:

Accountnumber: 4050778576

Accdunt types” -. Current Account

 

Branch Code: (2.323 345
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Reference: | Case number 2009Sep4641 Pele‘Kaofela

7.5. “The. penalty will be paid over by the. Commission to the National Revenue

 

Find in accordance with Section 59(4) of the Act.

8... FULL-AND-FINALSETTLEMENT

: This agreement iis entered into infull and final settlement ofthe Specific conduct

sat out |in paragraph 3 of this consert agreement and, upon confirmation as an: :

 

order by the Tribunal, concludes all proceedings.between ‘the Commission and

Pele Kaofela-in:respect of this conduct oily.

For Pele Kaotéla CC 3 Soe ee

Datedand signed.at CenTuRION” ontheB day of NovemBeek 2014. . |

 

Designation: Masacine MemBER.

Fer.the Commission
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. : Dated and signed at f &ETOK. 4 a on the |B day of \ ON 2004
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IN THE COMPETITION TRIBUMAL OF SOUTH AFRICA
(HELD IN PRETORIA)

CT CASE MO, 020434

oC CASE NO: 2008Sepagat

In the matter between:

THE COMPETITION COMMISSION Applicant

and

PELE KAOFELA CCG Respondent

 

ADDENDUM TO THE CONSENT AGREEMENT ENTERED INTO BETWEEN THE

COMPETITION COMMISSION AND PELE KAOFELA GC, IN RESPECT OF A

CONTRAVENTION OF SECTION 4(1\(b)ii} OF THE COMPETITION ACT

 

4, intracuction

This is an addendum to the Consent Agreement concluded between the Competition

Commission (“Cormmission”) and Pele Kaofela CC ("Pele Kaofela’) (collectively

referred to as “the parties”) on 18 November 2014 in respect of a contravention of

section 4(1)(b)tii} of the Competition Act no. 89 of 1998, as amended (the Act”).

ae Recordal

2.4. On 26 November 2014, the Commission filed an application to the

Competition Tribunal (the Tribunal’) for an order confiening the Consent

   

 

  

 

   



  

 

    

Agreement referred to above.

2.2. Failowing the filing of tha consent agreement, the Cornmission noted that

clause 7.2.1 of the consent agreement did not correctly record the parties’

agreement with regard to the payment terms. in light of this error, the

parties have agreed to amend clause 7.2.1 as set out below.

Glause 7.2.4

3.1. The parties agree that the contents of clause 7.2.1 of the consent

agreement be deleted and replaced with the following wording:

3.4.1. "R48 234.32 (eightean thousand two hundred and thirty four rand and

thirty two cents} per month for the next 5 (five) months (R18 234.32 x 5 =

RO1 171 60) payable on or before the 30" of each month.”

For Pele Kacfela CC

cy

Dated and signed at CENTURION onthe /O day ofbecenRep2ota

 

Designation: MANSGING MEMBER.
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For the Commission

Dated and signed at bern on the atsay of ecoeros

    

 

   ea
j ‘ |

TEMBINKOQS! BONAKELE i
\ /
COMMISSIONER
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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

In the matter between:

COMPETITION COMMISSION

and

PELE KAOFELACC |

(HELD IN PRETORIA)

CT CASE NO.: 0620131

CC CASE NO.: 20098Sep4644

  

 

   

|
Fouana‘Applicant

 

i
RECEIVED By:“pe

“TM

Saondon

 

FILING NOTICE

 

BE PLEASED TO TAKE NOTICE that the applicant hereby files the following

document:

1. Addendum to the consent agreement entered into between the Competition

Commission and Pele Kaofela CC.

SIGNEDat PRETORIA onthis BYsay of June 2015.

 

     

 



  

THE REGISTRAR

‘Competition Tribunal

3rd Floor, Mulayo

The DT] Campus

77 Meintjies Street
' Sunnyside

Tek (012) 394-3300/55

E-mail address: Leratom@comptrib.co.za

COUZYN, HERTZOG & HORAK

321 Middel Street

Ref: Mr Oosthuizen/jvs/C-465

Email: oosthuizen@couzyn.co.za

"Fel: (012) 460-5090

Fax: (012) 346-7473

  

COMPETITION COMMISSION

Applicant

77 Meintjies Street

Sunnyside

Pretoria

Tel: 012 394 3032

E-mail:NellyS@compcom.co.za

 



 

    

iN THE COMPETITION TRIBUNAL OF SOUTH AFRICA
(HELD iNPRETORIA)

STCASE NO: 020734

GG CASE NO: 2009Sep46¢1

tn the matter between:

THE COMPETITION COMMISSION

arid | 2015 -06- 03

T RECEIVED BY:fin

PELE KAGFELA CG |e: HIS.axccxctiesnonden

 

 

ADDENDUM. TO THE GONSENT:AGREEMENT ENTERED: INTO:BE WEEN HE

COMPETITION COMEISSION AND PELE KAQFELA ce, IN RESP ST OF A

GONTRAVENTION OF SECTION, (A)hii) OF THE COMPETITION ACT 89 GF

1998, AS AMENDED

   
 

 

4. Introduction

This:is an addendum to the Consent Agreement concluded between theCompetition

 

Cominission. (Cosimiision’} and Pelé Kaclela Co (Pele Kaoidla’) (ccllectively

refelted to as “the partiés’) cn18 Noveliier 2074Ihrespect of a contraveiiticn of

section 4(1)(o)0i) of the Competition Actno. 89 of 1808, as. arnetided(the Act’..

a. Recordal

2.1. On 28 November 2014, the Commission filed an application to the

    

 

  

 



 
 

Competition Trisunal (the Tribunal") for an, order confirming the Consent

Agreementreferred to above.

2.2. Following the filingof the consent agreement, It was natedthal the rai

of the respondent was misspélt.as ‘Peké Kaofela” in the Filing Notice and.

index ofthe application to.the Tribunal,

2.5. Inv lightof this ertée, HE pared hereby Clarify Wittha dotféct hame oFths,

respondent is Pele Kaotéla. Aatordingly,ayreference to "PakaKatee”

should ba replaced by "Pele:Kaofals,” .

For Pele Kaofela CC

Dated andsighedat etoRia on theaday of May: 208

 

Desigiation, Manacine MEMBER

For the Commission

Dated and signed at WeLodues onthe ___ day of4\o\ 2018
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COMMISSIONER
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